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1.0 Context

BirdWatch Ireland sets out in this paper our concerns relating to the proposed legal requirement in
Article 21 of Statutory Instrument 113 for arable farmers to cultivate green cover on 100% of arable
land at the expense of winter stubble. The recent proposal to reduce the amount to 85-90% green
cover is not based on any solid scientific rationale. We call for the green cover requirement measure
in Article 21 of the Statutory Instrument to be disapplied until research is undertaken and findings
are determined of the impacts of this measure on farmland birds and in particular on species listed
on Annex 1 of the Birds Directive (ie Hen Harrier, Golden Plover).

2.0 Conservation Status of Farmland Birds

The Irish farmed landscape supports some of our most threatened and declining species. farmland
birds are the group of birds worsening fastest in Ireland. Between 1998-2021 there has been 45%
increase in the number of farmland birds on to the Red List of Birds of Conservation Concern in Ireland
(Gilbert et al 2021), most of these species were common and widespread once. Figure 1 shows the
catastrophic declines in farmland birds.

Four breeding species associated with arable land are on the Red list. These are Barn Owl, Kestrel,
Yellowhammer and Stock Dove. Several other species associated with arable land are Amber-listed
(ie..Skylark, Hen Harrier) but many other species use arable land over winter as we will describe below.
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Figure 1: Range (number of occupied 10km squares) in 1970, 1990 and 2010 breeding bird atlases of Red-listed
lowland farmland bird species in Ireland

Figure 1 Range of Lowland farmland bird species in Ireland (BirdWatch Ireland, Unpublished presentation of data taken from
Bird Atlas (Balmer et al, 2013))

The main reason for the declines in farmland birds is habitat loss from the widespread drainage of
wetlands and damp pastures and the more intensive management of agricultural grasslands through
reseeding and increased fertiliser use. Other factors include industrial scale extraction of peat bogs
and afforestation of habitats. Remaining populations of many farmland species, particularly ground
nesting birds, are now much more fragmented and isolated, and are impacted by predation. Loss of
mixed and arable farming has impacted species such as the Yellowhammer and Skylark and resulted
in the extinction of the Corn Bunting in Ireland in 1991.



Successive iterations of agri-environment schemes have not delivered protection and restoration of
farmland birds in the wider countryside due to lack of targeting and the absence of important
ecological advice to support farmers. The new Cooperative Project in the CAP 2023-2017, building on
the experience of the European Innovation Partnerships, is very promising as it scales up a results-
based and locally-led targeted approach though it is limited in geographical scope and doesn’t cover
the predominant arable areas. Other aspects of CAP measures —land eligibility rules, failure to enforce
Statutory Management Requirements and the conditionality (GAECs), production supports, TAMS are
all driving further biodiversity loss. Production led supports are leading to ongoing loss of multiple
small areas of biodiversity rich habitat.

3.0 The importance of winter stubbles for farmland birds

Winter stubbles are the remnants of a crop harvested in autumn (having been sown in spring). Prior
to the 1970s and 1980s, most crops were planted in spring, and seed-rich stubble fields were left
undisturbed over winter (Gillings et al., 2005). Prior to the widespread uptake of winter-sowing of
crops in the 1980s (Mullins et al., 2009; Feehan, 2003) winter stubble, winter set-aside and spring-
sown cereals were common in the Irish agricultural landscape (Mullins et al., 2009; Feehan, 2003).
Advances in harvesting technology, weed management and more resilient autumn cereals resulted in
a decline in winter stubble in recent decades (Moorcroft et al., 2002). Additionally, as a result of
improved weed control and intensification, stubble habitat supports fewer weeds and seed-banks are
reduced (Gillings et al., 2005).

This reduction in winter stubble within arable farming as well as the reduction in arable land has had
detrimental effects upon a variety of species in Ireland (see Mullins et al., 2009). Winter stubble
provides food for farmland birds over winter, while spring-sown cereals provide nesting opportunities
for birds such as Skylark, which have undergone significant declines in recent years (Mullins et al.,
2009; McMahon et al., 2003; Taylor and O’Halloran, 2002). Winter stubbles are a more favoured
foraging habitat for birds during the winter compared to winter cereals (Wilson et al. 1996; Newton
2004; McMabhon et al., 2003). McMahon et al. (2003) demonstrated that winter stubble supported
the greatest species richness and diversity and the highest numbers of Yellowhammer and Skylark
when compared with set-aside, winter cereals and improved grassland. Seed-eating species, including
Skylark and Yellowhammer were particularly strongly associated with winter stubble, and seed-
feeding birds generally were observed to avoid the improved grassland site due to a lack of feeding
opportunities. Copland (2009) recorded 30 species using stubbles and bare earth associated with
arable crops in the winter, with these habitats being particularly important for Skylark, European
Golden Plover(Annex 1), Northern Lapwing, Linnet, Common Snipe, Pied Wagtail, Rook and Meadow
Pipit. An increase in winter sowing of cereals at the expense of spring-sown crops has been a
significant determinant in the decline of some species of farmland birds such as Yellowhammer and
Skylark (McMahon et al., 2003). The decline in winter stubble has negatively impacted seed-feeding
birds (McMahon et al., 2003; Moorcroft et al., 2002) such as Yellowhammer and Skylark, with declines
in numbers of these birds are related to reduced winter survival (Gillings et al., 2005). A loss of winter
stubble is considered to be a factor which contributed to the extinction of the Corn Bunting in Ireland
(Taylor and O’Halloran, 2002).

The provision and appropriate management of winter stubbles is an important measure to provide
benefits to farmland birds. Yellowhammer populations have responded positively to appropriately
targeted conservation measures through agri-environment schemes. In Northern Ireland the
successful implementation of the Environmental Farming Scheme led to a 78% increase in
Yellowhammer in the study areas. The main features of this AES identified as contributing to this
increase were the provision of winter stubble fields, wild bird cover and arable margins tailored



towards birds and pollinators. In Britain the provision of upwards of 10-20ha of winter stubble per
km? reversed local declines of Yellowhammer and other farmland birds (Gillings et al., 2005). The
presence of winter stubble is linked to the breeding distribution of Yellowhammer (Whittingham et al,
2005) and a lack of suitable winter feeding has been attributed to Yellowhammer declines in otherwise
suitable habitat (Siriwardena et al., 2008). Gillings et al. (2005) determined that agri-environment
schemes which promote winter stubble retention could greatly assist the conservation of farmland
bird species in the UK. Stubbles which support natural regeneration of weeds (Moorcroft et al., 2002;
Gillings et al., 2005) and contain patches of bare ground (Moorcroft et al., 2002) would provide the
best over-wintering habitat for seed-eating birds (eg. Skylark), in addition to other wildlife.

Winter stubble can support a variety of seed types (see O’Connor and Shrubb, 1986 in McMahon et
al., 2003) and has been shown to support species diversity over winter (McMahon et al., 2003).

Most small mammals in Ireland are thought to forage predominantly on weeds and insects within
margins and hedgerows alongside arable fields (Holland, 2004). Common small mammal species in
croplands include Bank Voles and Wood Mice (Boatman et al., 2007 and Clapham, 2011). Bank Voles
prefer dense undergrowth habitat (O’Flynn and Duffy, 2013). Wood Mice have been observed seeking
cover amongst crops (Clapham, 2011), and creating burrows in winter stubble (Wilson et al., 2014).
Studies concerning species present in Ireland focussed predominantly on the Wood Mouse (Clapham,
2011; Montgomery and Dowie, 1993; McDonald et al., 2007) and/or Bank Vole (Wilson et al., 2014;
see Brown (1999) cited in McDonald et al., 2007). Fields under no-tillage management minimises
disturbance to small mammals and have been associated with greater small mammal species diversity
(Prieur and Swihart, 2020) and allowing winter stubbles to remain in situ has been shown to have
positive implications for small mammals (Dicks et al., 2011).

Winter stubbles are also thought to be an important foraging habitat for predatory birds, including
Barn Owl, Long-eared Owl, Kestrel, Hen Harrier and Buzzard. It has been shown that satellite-tagged
Hen Harriers have higher survival in arable areas during the juvenile dispersal period, and it is likely
that winter stubbles are important foraging habitats in these areas (McCarthy, A., 2022).

Although there remain knowledge gaps in the importance of winter stubbles for farmland birds and
biodiversity in the Irish context, the information that is available shows that this is a valuable habitat
and that further reduction in their availability would negatively impact a range of farmland birds, many
of which are under severe pressure and are Red and Amber-listed Birds of Conservation Concern in
Ireland (Gilbert et al 2021).

There is currently no Irish data available for the optimal proportion of winter stubbles in the
landscape for individual farmland bird species and we strongly urge that research to better
understand the importance of winter stubbles and its appropriate management on a field and
landscape scale is prioritised in order to provide the evidence based for any changes to the
availability of this vital habitat in the Irish countryside.

The selective use of the data from the Gillings 2005 paper to justify a 80-95% cut in winter stubble is
not appropriate. This data is from the UK where there is a significant higher amount of arable land.
Considering the low hectarage of arable land in Ireland compared to other land uses, it is extremely
risky to number 1, introduce this measure without assessment of effects, 2) use data from the UK (and
cherry picked data at that) to justify this change in Ireland.



In this section we have clearly laid out the importance of winter stubble for wild birds during the
winter period. Loss of winter stubble would have significant consequences for farmland birds that use
it. No data or assessment has been presented of the effects of the green cover mandate on farmland
birds. Research is needed in advance of implementing the requirement to determine the effects of
the change.

4.0 Implications of NAP Green Cover mandate on State’s response to the Birds Case (European Court
of Justice Ruling against Ireland C-418/04)

All wild birds are protected under national and the European Union Birds Directive and national
legislation.

The ninth recital in the preamble to the Birds Directive says :

The preservation, maintenance or restoration of a sufficient diversity and area of habitats is essential
to the conservation of all species of birds. Certain species of birds should be the subject of special
conservation measures concerning their habitats in order to ensure their survival and reproduction in
their area of distribution. Such measures must also take account of migratory species and be
coordinated with a view to setting up a coherent whole.

In 2007 the European Court of Justice in C-418-04! ruled against Ireland on 5 complaints brought by
the European Commission including for failing to transpose and apply certain articles of the Birds
Directive and to protect wild birds. This case is still open as Ireland must still prove that it is complying
with the ruling.

The fourth complaint highlighted Ireland’s failure to apply the second sentence of Article 4(4) of the
Birds Directive?. The Court ruling stated “In the fourth complaint the European Commission
“complains that Ireland has failed to transpose and apply fully and correctly the second sentence of
Article 4(4) of the Birds Directive relating to appropriate steps to be taken by the Member States to
avoid pollution or deterioration of habitats outside SPAs”. In particular the court ruled that legal
instruments presented by the state as examples at the time of the court ruling and applied by the
state had failed to include ornithological considerations.

The Court ruled that member states ‘must endeavour to take suitable steps to avoid pollution or
disturbances of the habitats’ and it said ‘serious endeavours, namely the taking of all reasonable
measures to achieve the success being sought, require targeted action’.

The Irish government has been submitting Programmes of Measures?® to the European Commission
address the judgement. These measures include a range of state activities that endeavour to recover
farmland bird populations.

1 ECLI:EU:C:2007:780 available here https://curia.europa.eu/juris/liste.jsf?language=en&num=C-418/04

2 Article 4(4) of the Birds Directive states the following: In respect of the protection areas referred to in paragraphs 1 and 2,
Member States shall take appropriate steps to avoid pollution or deterioration of habitats or any disturbances affecting the
birds, in so far as these would be significant having regard to the objectives of this Article. Outside these protection areas,
Member States shall also strive to avoid pollution or deterioration of habitats.

3 Jan 2022 Programme of Measures https://www.npws.ie/sites/default/files/files/birds-case-pom-feb-

2022.pdf



https://curia.europa.eu/juris/liste.jsf?language=en&num=C-418/04
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0147&from=EN
https://www.npws.ie/sites/default/files/files/birds-case-pom-feb-2022.pdf
https://www.npws.ie/sites/default/files/files/birds-case-pom-feb-2022.pdf

The green cover mandate is a legal requirement for a significant land use change which has not been
adequately considered for its effects on birds in the wider countryside. It flies against Ireland’s
endeavours to comply with the ECJ judgement.

The Court found that ‘the measures taken by Ireland are partial, isolated measures, only some of
which promote conservation of the bird populations concerned, but which do not constitute a
coherent whole’. This was supported by the fact that several farmland bird species were in decline.
Since 2007 the number of farmland birds in worsening conservation status has increased. Ireland has
not learned from this Court ruling.

Nitrates Action Programme Natura Impact Statement
The fifth complaint against Ireland was based on the State’s failure to transpose and implement
properly Article 6.3 of the Habitats Directive.

The Natura Impact Statement of the Nitrates Action Programme does not contain any reference to, or
assessment of, the effects of the green cover mandate on Annex 1 bird species. The Department of
Housing, Local Government, and Heritage has failed to consider the requirement to protect wild birds
both inside Natura sites and in the wider countryside, and has not assessed the implications of the
green cover mandate on wild birds.

As stated above, over 30 bird species are known to forage on winter stubble. Data shows that Hen
Harrier forages on arable land and that juveniles are known to have a higher survival rate on arable
leading to suggestions that winter stubble is important for their survival. This leads to concerns that
the green cover mandate also threatens the State’s Hen Harrier Threat Response Plan to halt the loss
of this Annex 1 and Amber listed Bird of Conservation Concern. The State is required to halt the losses
of this species and restore populations.

The NIS cannot conclude without reasonable scientific doubt that there will be no impact on Annex 1
bird species that use arable land. This puts the conclusions of no significant adverse effects on very
shaky legal grounds.

Addressing Fertiliser Overloading in Ireland

BirdWatch Ireland fully supports the maximum efforts to cut organic and chemical fertiliser use. We
are members of the Sustainable Water Network (SWAN) and support their submissions to cut
pollution to water ways. We are keenly aware of the threats of pollution to waterbirds in lakes,
estuaries and coastal areas. We are worried about the threat of pollution to riverine birds such as
Annex 1 Kingfisher which is now Amber-listed, Grey Wagtail and Dipper. The state is not doing enough
to target measures at catchment and at farm level. This is what is needed if we are going to turn the
tide on water pollution. We are also concerned about ammonia emissions and degradation of habitats
as a result of excess emissions. This in turn impacts habitats for important bird species like Hen Harrier
and others that use heathlands. The example given in the NAP of severe pollution in the Barrow and
Slaney catchments is eye opening. While 27% of the pollution is derived from arable, 73% is still
derived from livestock production. Clearly bespoke measures are required in these catchments and at
farm level to address pollution of these waterways. Every farming sector must play its part but the
blanket removal of winter stubble without any research or assessment could have a disproportionate
effect on farmland birds that use stubble habitats. There is a lot of ground to cut pollution from
livestock farms and this is where the focus should be until we have research on green cover effects on
wild birds.



Conclusion

The green cover mandate is a rushed, national blunt instrument that could have serious implications
for farmland birds that overwinter on stubbles. The Natura Impact Statement does not assess the
effects of this new legal requirement on Annex 1 bird species Hen Harrier and Golden Plover and this
is concerning. Bespoke farm level and at catchment level is required to reverse the trends on water
pollution from agriculture. This seems to be missing from the Nitrates Action Programme which is
regrettable. We call on government to disapply the sections in Article 21 of SI 113 until the research
is undertaken and findings are published on the effects of such a change on farmland birds that use
winter stubbles.
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